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I IDENTITY OF RESPONDENTS

Respondent is State Farm Fire and Casualty Company, a foreign
entity authorized to perform the business of insurance in Washington
. (“State Farm”).

IL. COURT OF APPEALS DECISION

The Court of Appeals filed a published decision on January 9,
2018 that affirmed the Spokane County Superior Court’s August 12, 2016
grant of partial summary judgment in the favor of State Farm. See Koren
v. State Farm Fire & Cas. Co., 1 Wn.App.2d 954, 408 P.3d 357 (2018).

III. COUNTERSTATEMENT OF ISSUE PRESENTED FOR
REVIEW

On discretionary review, ‘the Court of Appeals, Division Three,
affirmed the August 12, 2016 order of the trial court that granted partial |
summary judgment in favor of Stéte Farm. The issues to be decided by
the petit.ion are appropriateiy formulated as follows:

1. Did the Court of Appeals appropriately affirm the trial
court’s grant of summary judgment to State Farm and denial of Ms.
Koren’s 'summary judgmeﬁt by enforcing the plain and unaquiguous
language of the policy as written and declining to créate an ambiguity
where none exists?

2. Did the Court of Appeals appropriately reject Ms. Koren’s



public policy argument where the definition of “automobile” for the
purpose of the. PIP insuring agreement is nearly verbatim of the definition
of “autpmobile” under the authofizing Insurance Title and the authorizing
statute mandates PIP coverage only for automobiles not all motor vehicle
accidents?

3. Note that neither the trial court, nor the Court of Appeals,
ad/dressed the “regular use” exclusion and therefore that issue is not ripe

for consideration under this Petition for Review.

IV. COUNTERSTATEMENT OF THE CASE

The facts of this case are undisputed.. Minor Eric Koren (“Eric™)
rode the bus to and from school several days per week for approximately
five years. CP 9, 46. He rode in the same bus or in one of a fleet of buses
provided by the school district. Id. ‘Eric was injured in January 2011
when the school bus in which he was riding collided with another school
bus in front of his elementary school. CP 9. Both buses were standard

B
size and designed to carry more than 10 passengers.

At the time of the bus collision, Svetlana Koren (“Mrs. Koren™) -

had an automobile insurance policy wi’gh State Farm. CP 49-91. Her

policy provided both UIM and PIP coverage. CP 58-63, 68-72. As

relevant here, the policy provided PIP coverage “for bodily injury



sustained by [the] insured and caused by an automobile accident”' CP 58
(emphasis added).
The policy defined an “automobile” as:

every motor vehicle registered or designed for
carrying ten passengers or less and used for the
transportation of persons other than:

1. amotorcycle or a motor-driven cycle;

2. a farm-type tractor or other self-propelled
equipment designed for use principally off
public roads;

3. avehicle operated on rails or crawler treads;
4. avehicle located for use as a residence; or

5. amoped.

CP 58 (emphasis added).
Mrs. Koren tendered Eric’s claim for PIP benefits to State Farm in

May 2011. State Farm investigated the clgilrrll' aﬁd denied it shortly
thereafter. CP 40-47. State Farm explained the reasons for its denial. CP‘
46-47. State Farm concluded -the collision in which Eﬁc had been
involved did not qualify as an automobile accident under the plain
language of the policy®:

In order for Personal Injury Protection Coverage to

extend to this loss, the bodily injury must be caused -

by an automobile accident. It is our understanding
that the school bus Eric Koren was occupying is

' Eric qualified for coverage under the policy as a resident relative. CP 58.

? State Farm also concluded that even if coverage existed, this claim would be
excluded under the “regular use” exclusion, but again, neither the trial court, nor the
Court of Appeals addressed the regular use exclusion because both held that coverage
does not apply to his loss under the insuring agreement.



designed to carry more than ten passengers at a
time. The policy defines an automobile-as a motor
vehicle designed for carrying ten passengers or less.
For this reason, we are unable to qualify the school
bus Eric Koren was riding in as an automobile
under the PIP Coverage. In addition, it is our
understanding that the school bus Eric Koren was
riding in struck another school bus in front of Eric’s
elementary school. For this reason, we are unable
to qualify this loss as an automobile accident as
required by the PIP insuring agreement:
CP 46.

Mrs. Koren filed suit on behalf of her son, including an Amended
Coinplaint on November 25, 2015. CP 8-12. Both parties moved the trial
court for an order summarily determining the contractual claims. CP 19-
33, 92-103. The court issued a memorandum decision in August 2016
granting State Farm’s motion and denying Mrs. Koren’s motion after
laying out a cohesive view of the facts and explaining its reasoning.' CP
145-150. Looking at the language of the policy, the court concluded the
definition of ‘“automobile” was plain and unambiguous and did not
encompass the two school buses involved in the collision that injured Eric.
Id. As a result, Eric was not injured in an automobile accident and PIP
benefits were not available. Id. The trial court did not reach the issue of
whether the regular use exception applied because it concluded the school

bus collision in which Eric was involved was not an insurable event. CP

150. ;



The court emphasized that it was duty bound to enforce the clear
and unambiguous language of the poﬁcy unless doing so would Vliolate
public policy. CP 148. The court then concluded the language in the
policy did hot contravene public policy because it replicated RCW
48.22.005 nearly verbatim. CP 149. The court reduced its memorandum
decision to ‘an order on August 12,_2016. CP 151-152. The court entered
an order certifying its ea_lrlier order for immediate review in September
2016. CP 215-216.

- The Court of Appeals affirmed the trial court’s grant of summary
judgment on January 9, 2018. See Koren v. State Farm Fire & Cas. Co.‘, 1
Wn.App.2d 954, 408 P.3d 357 (2018). In the holding, the Court of
Appeals first noted that the grant of summary judgment was consistent
with the decisions in Grelis® and Tyrrell’, in finding the word automobile
is attached to and modifies the word accident in the State Farm policy. 1d.
at 959;60. This compels the conclusion that this claim does not qualify for
PIP coverage:

It is not enough that Eric’s injuries were sustained
in an accident. For PIP coverage to apply, Eric’s
injuries must have been sustained in an accident that

was causally connected to an automobile. Under
the plain terms of the policy, they were not.

* Farmers Insurance Company of Washington v. Grelis, 43 Wn.App. 475, 718
P.2d 812 (1986). '

* Tyrrell v. Farmers Insurance Company of Washington, 140 Wn.2d 129, 994
P.2d 833 (2000). -



Id.
The Court of Appeals then rejected Mrs. Koren’s public policy
argument, correctly noting that “Washington law only contemplates PIP
coverage for ‘automobiles.” See RCW 48.22.085-100.” Id. at 960. Both
Washington law and the State Farm policy expressly define autorhobile
“as a passenger car designed for carrying 10 passengers.or less.” Id. citing
RCW 48.22.005(1) and RCW 46.04.382. By the plain and express terms
of the statute, Washington does not require mandatory PIP coverage for
large éapacity vehicles, such as school buses. /d.
Finally, in rejecting the public policy argument, the Court of
Appeals also noted: |
To the extent Mrs. Koren believes the public would
be better served by requiring insurers to offer PIP
coverage for all motor vehicle accidents, not just
those involving an ‘automobile,” her concerns must
be raised with the legislature. Our court can offer
no relief.

Id.

V. | ;ARGUMENT WHY REVIEW SHOULD BE DENIED

Petitioner secks to turn the law governing the interpretation of
insurance' contracts in Washington on its head by asking the courts to

consider public policy first, before interpreting the clear and unambiguous

language of the policy. The courts must first look to the policy language,



and enforce its clear and plain meaning where no ambiguity exists. That is
precisely what occurred at the trial court level and with the Court of
Appeals. | The petition should be denied because the decision is not in
conflict with, but rather, is consisten’f with existing Washington law.

Further, despite Petitioner’s strenuous attempts to create a public
policy concern, the decision does not involve an issue of substantial public
“interest that needs to be addressed by this Court. Under the express
language of the statute requiring mandatory PIP offering, the statute only
contemplates PIP coverage for automobiles, not for all motor vehicle
accidents. To the extent any public policy concern is raised, it musf be
addressed to the legislature, not the courts.

A. Standards Governing Acceptance Of Review Compel
Rejection Of The Petition.

RAP 13.4 sets forth the considerations governing acceptance of
review:

(b) Considerations Governing Acceptance
of Review. A petition for review will be accepted
by the Supreme Court only:

(1) If the decision of the Court of Appeals is
in conflict with a published decision of the Supreme
Court; or ‘

(2) If the decision of the Court of Appeals is
in conflict with a published decision of the Court of
Appeals; or

(3) If a significant question of law under the



Constitution of the State of Washington or of the
United States is involved; or

(4) If the petition involves an issue of

substantial public interest that should be determined
by the Supreme Court.

- RAP 13.4(b). ‘

Petitioner does not address those considerations. Instead Petitioner
simply argues that the matter was wrongly decided by both the trial court
“and Court of Appeals, and that it is in the public interest for the court to
| take the case. The problem for Petitioner is that nothing in the petition
shows that the Court of Appeals incorréctly interpreted the policy
language or the relevant Washington authority. Furtﬁermore, her
argument contravenes the express language of the authorizing stafutes. To

the extent she has any legitimate public interest concern, it is for the

legislature to address.

B. The i’etit_ion Should Beé Rejected Because The Decision
Of The Court Of Appeals Does Not Conflict With Any
Decision Of The Supreme Court Or The Court Of

Appeals.

1. The Instant Decision Is Consistent With, And
Relies Upon, Grelis and Tyrrell.

Petitioner does not address either of the first two considerations for
granting appeal. This is likely because the Court of Appeals already
considered and rejected any argument that could be made by Petitioner.

Before the Court of Appeals, Mrs. Koren argued that the Court should turn



a blind eye to the language in her insurance policy and instead rely on
inapposite cases involving criminal conduct in and around automobiles té
establish that Eric was involved in an “automobile accident.”

Bofh of the cases cited by Petitioner in support of her argument,
Grelis and Tyrrell are consistent with the instant Court of Appeals
decision. In fact, the Court of Appeals relied up(.>n\ both decisions as

support for the conclusion that the word “automobile” modifies the word

| “accident” in the State Farm pblicy and compels the conclusion that Ms.
Koren’s claim does not qualify for PIP c;)verage. Koren, supra at 959-60.

Petitioner’s reliance on Grelis is misplaced. In Grelis, the Court of
Appeals, Division IT was tasked with deciding whether a stabbing incident
that occurred in a parked automobile qualified as an “aﬁtomobile
accident.” Grelis, 43 Wn. App. at 477-78. Neither party disputed the fact
that the insured’s injuries were the result of an accident from the
standpoint of the insured. The court affirmed Farmers® denial of coverage
because the stabbiﬁg incident only incidentally occurred in a parked
automobile, and did not result from an “automobile accidenlt.” Id.

The issue Was rather whether the word “accident” was ambiguous
when modified by the word “automobile.” Division II found that the
words “automobile accident” were not ambiguous and thaf it would have

required a strained interpretation of the words to find an ambiguity



because the insured’s injuries.were causéd by a robbery rather than a
collisién. Although the polic& defined an “injured person” as an insured
person who was injured by accident while occupying or being struck by an
automobile, that language did not broaden the écope of coverage.
Division II affirmed the declaratdry judgment finding no coverage existed.

In deciding Grelis the Court of Appeals was not led astray by the
insured’s attemp‘t therein to conjure up ambiguity where none existed.
Likewise there is no ambiguity in this case and Eric was not involved in an
automobile accident because neither one of the buses involved in the
collision that caused his injuries fits the policy definition or the legislatiye -
definition of an ailtomobile._

Likewise, the decision is consistent with T Yrrell. In Tyrrell, the
question involved whether the term “motor vehicle” modified the word
“accident” in such a way that would exclude Mr. Tyrrell’s accident from
coverage. The Tyrrell Court “cited Grelis with approval and held that the
- sensible and popular understanding of what is meant by a ‘motor vehicle
accident’ necessarily involved a motor vehicle being operated as a motor

vehicle:”

The Washington Supreme Court expanded on
Grelis's analysis in Tyrrell. Mr. Tyrrell was injured
while stepping down from his truck. Farmers denied
PIP coverage under a “motor vehicle accident”
policy. The policy defined the terms “motor

10



vehicle” and “accident,” but not “motor vehicle
accident.” accident” necessarily involves a motor
.vehicle being operated as a motor vehicle. Tyrrell,
140 Wn.2d at 136-37.

See Ko;’en, supra at 959. .
The Court of Appeals in the instant decision noted that both of
those cases focused tﬁeir analysis on the word accident and whether using
“automobile” or “motor vehicle” to modify accident had an impact én

coverage. Id. The result of both decisions was that those modifiers in the

\

insurance policy limited the scope of an accident that could form the basis
for, reéoverl Id. The Court of Appeals ultin&ately concluded:

Consistent with Grelis and Tyrrell, the modifier
‘automobile’ attached to the word ‘accident’ in
State Farm’s policy compels us to conclude that
Eric’s injuries do not qualify for PIP coverage. It is
not enough that Eric’s injuries were sustained in an
accident. For PIP coverage to apply, Eric’s injuries
must have been sustained in an accident that was
causally connected to an automobile. Under the
plain terms of the policy, they were not. Eric’s

- injuries may have been the result of a ‘motor
vehicle accident,” but the PIP coverage in Mrs.
Koren’s policy was limited to an ‘automobile
accident.” Because neither vehicle in this accident
was an ‘automobile,” ‘Eric’s injuries cannot be
considered to have been sustained in an ‘automobile
accident.” -

Id.
Rather than address the first two considerations for acceptance of

review, Petitioner ignores them hoping that it will be overlooked that the



Court of Appeals affirmatively noted the instant decision is consistent with
the two primary cases that Petitioner has repeatedly attempted to rely
upon.

2. The Instant Decision Is Based On Well-

Reasoned Authority Mandating Adherence To
- The Plain And Unambiguous Policy Language.

The Court of Appeals correctly determined that coverage does not
exist in this case based on the plain and unambiguous policy language.
When interpreting an insurance policy, it must be considered as a whole
and given its “fair, reasonable, and sensible construction as would be
given to the contract by the average person purchasing insurance.”
Quadrant Corp. v. Am. States Ins. Co., 154 Wn.2d 165, 171, 110 P.3d 733
A(2005) (citations omitted). When the poliéy language is clear and
unambiguous, the policy must be enforced as written and Courts are not
permitted to modify or create ambiguity where none exists. Id.; see also
Anderson v. State Farm Mut. Auto. Ins. Co., 2007 WL 1557870 *8, 2007
U.S. Dist. LEXIS 39769 (W.D. Wash.) (“[I]f the plain language of the
policy does not provide coverage, courts will not rewrite the policy to do
s0.” citing Grt;nge Ins. Co. v. Brosseau, 113 Wn.2d 91, 100, 776 P.2d 123
(1989)).

Further, contrary to Petitioner’s argument “the expectations of the

insured cannot override the plain language of the contract.” Id.; see also

12



Nevers v. Aetna, Ins. Co., 14 Wn. App. 906, 908, 546 P.2d 1240 (1976)

6<

(when ambiguity does not exist the ....policy should be enforced
according to its ciear meaning and purpose, regardless of the coverage
insured thought he had.”). The Court should not be tempted to adopt Mrs.
Koren’s suggested reinvention of the well-established rules for resolving
the straightforward coverage queétions preéented by this matter.

The plain meaning of “automobile” as defined in fhe Sta£e Farm
policy is not difficult to discern because it is premised on the statutory
definition established by the legisiamre in RCW 48.22.005. The definition
~of “automobile” provided in State Farm’s policy is thus clear and
unambiguous, encompassing only a motor Vehig':le designed to cafry less -
than ten passengers. As the trial court and Court of Appeals correctly
recognized below, they could not eviscerate that plain language in favor of
creating an ambiguity ;chat did not exist. They were required to enforce tﬁe
policy definition in the absence of an ambiguity unless doing-\‘so would
violate public policy. Brown v. United Pac. Ins. Co., 42 Wn. App. 503,
506, 711 P.2d 1105 (1986).

| There is no ambiguity in the defihiﬁon of “automobile” in the State
Farm PIP insurance agreement. Likewise, ambiguity is not created when
that wofd is used to modify the word “accident” in the policy. Large

passenger vehicles do not meet the definition of automobile under

13



Washington PIP statutes or the St_ate Farm PIP insurance agreement.
When two full-size school buses collide, there is no automobile accident
undervthe State Farm policy or under Washington statute. Therefore no
PIP coverage is available for such an even‘;. The Petition should be

rejected.

C. The Petition Should Be Denied Because The Decision
Does Not Involve An Issue of Substantial Public Interest
' That Should Be Determined By The Supreme Court.

1. Mirs. Kbren’s 'Attemp"t To Create A Substantial
Public Interest Should Be Rejected.

The Petition should be denied because there is no issue of
substantial public interest that requires determination by this Court and
Mrs. Koren has no legitimate public pblicy argument. In her Petition,
Mrs. Koren asks the Court to (;reate some non-existent’ ambiguity as to the
intent of the Legislature when it enacted the mandatofy PIP proﬁsions.
The pfoblem is she attempts to expand what the Legislature enacted by the
express terms of the statute to support- her public interest argument. Her
argument fails.

RCW 48.22.085 requires mandatory offering of PIP coverage for
all “new automobile liability policies,” nof for “all motor vehicle
accidents.” The intent of thé Legislature is -contained in the express
language of RCW 48.22.085(1) and it states:

(D No new automobile liability insurance

14



policy or renewal of such an existing policy may be
issued unless personal injury protection coverage is
offered as an optional coverage.

RCW 48.22.085(1) (emphasis added).
! i
The Legislature, also by express language, intended that the
definition of automobile for the purpose of Title 48 excludes large

passenger vehicles designed for carrying more than ten passengers. See
RCW 48.22.005(1) and RCW 46.04.382 (RCW 48.22.005(1) adopts the
definition contained in RCW 46.04.382 for automobile “as a passenger car
designed for carrying 10 passengers or iess”). Furthermore, RCW
48.22.005(8) defines “automobile liabﬂity insurance policy” by expfess
and unequivocal language:

(8) ‘Automobile liability insurance policy’ means a

policy insuring against loss resulting from liability

imposed by law for bodily injury, death, or property

damage suffered by any person and arising out of

the ownership, maintenance, or use of an insured
automobile. ...

RCW 48.22.005(8) (emphasis added).
Based on these express provisions of the authorizing statute, the
Court of Appeals concluded:
Excluding Eric’s school bus accident from PIP
coverage does not violate public policy. Consistent
with State Farm’s insurance policy, Washington
law ' contemplates PIP coverage only for

‘automobiles.” See RCW 48.22.085-100. Like
State Farm, Washington defines an ‘automobile’ as

15



)

a passenger car designed for carrying 10 passengers
or less. RCW 48.22.005(1); RCW 46.04.382. . By
its plain terms, Washington law does not require
insurance companies to offer PIP coverage for
large capacity vehicles, such as the school buses
mvolved in this case

To the extent Mrs. Koren believes the public would
be better served by requiring insurers to offer PIP

/ coverage for all motor vehicle accidents, not just
those involving an ‘automobile,” her concerns must
be raised with the legislature. Our court can offer
no relief.

Koren, suprd at 960 (emphasis a_dded).

2.  Both The Trial Court And Court Of Appeals

Properly Relected Ms. Koren’s Public Policy
Argument. . '

State Farm’s definition of “automebile” unequivocally tracks the
statutory\ definitions provided ‘l;y the legrslature; accordingly, the _
deﬁnition cannot contravene public policy. .See zdf See also Barth v.
. Allstate Ins. Co., 95 Wn. ApE 552, 560, 977\P.2d 6 (1999) (holding that
when the language of an insurance Isroxrision closely tracks the aufhorizin;g :
. statute it does not contravene pubvli}c policy). Mrs. Koren’s disappointrnent
that her loss was not a covered less does not implicate public. policy
notwithstanding her complaints to the contrary.

‘Washington Courts “rarely” invoke. publicA policy to override
express insurance contract provisions, _everr in instances sr/here those

express terms may “seem unnecessary or harsh in their effect.” See

{ : N
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Allstate Ins. Co. v. Raynor, 93 Wn. App. 484, 499, 969 P.2d 510 (1999)
quoting Cary v. Allstate Ins. Co., 130 Wn.2d 335, 340, 922 P.2d 1335
. (1996). The Wéshington Supreme Court has made clear that insurers are
permitted to limit their contractual liability so long\as those limitations are
not contrary to public policy énd statute:
We have said that limitations in insurance contracts
which are contrary to public policy and statute will
not be enforced, but otherwise insurers are
permitted to limit their contractual liability. While
questioning the wisdom of certain exclusion .
clauses, we have been hesitant to invoke public
policy or limit or avoid express contract terms
absent legislative action. ‘In general, a contract
which is not prohibited by statute, condemned by
judicial decision, or contrary to public morals
contravenes no principle of public policy.”
State Farm General Ins. Co. v. Emerson, 102 Wn.2d 477, 481, 687 P.2d
1139 (1984) (citations omitted) (emphasis added).

The definition of “aiutomobile’_’ under the PIP coverage could not
be more clear or less technical. It is a motor vehicle designed for carrying
less than ten passengers. This unambiguous provision “must be enforced

" unless againét public policy.” Brown, supra, 42 Wn. App. at 506.
‘Mere dissatisfaction and disappointment that a loss falls outside
the scope of coverage offered by a policy does not constitute a public

policy violation. Mere listing of hypothetical fact patterns where some

trigger coverage and some do not does not illustrate a public policy. Mrs.

17

—



)

Koren fails to articulate a specific legitimate public policy of the State of
Washington which she ‘contends' is violated .- by a provision expressly
limiting PIP benefits to an automobﬁe accident, deﬁned'in a Way that does
~ not includé a school bus versus SCi‘lOOl bus collision.

The outcome at the trial court level and the Court of Appeals are
‘well-reasoned and baséd on the expresé intent of the st'atutory provisions
adopted by tile. Legislature and the plain language of the insurance
contract. »This Petition should be denied, and if Mrs. Koren believes that
the outcome here is not what tl;e Legisléture intended then she must take
that up with the Legislature.

VL CONCLUSION

_ The Petition should be denied because Petitioner has failed to
establiéh any of the considerations govel'{ﬁng acceptance for’ review. The
decision is not contrary to any decision of the Court of Appeals or
Supreme Court and the petition does not raise an issuel of substantial
public interest that must be addressed by the Supreme Court.

State Farm is p'ermitt‘ed by wéll-csfal;lished _Washingtqn law to
limit its’ contréctual liability unless those lifnitat/ions are contrary to public
policy or statute. See Emerson, supra at 481. The definition of

automobile contained in Mrs. Koren’s insurance policy with State Farm is

not only plain and unambiguous, but copied nearly verbatim from the

18



authorizing Insurance ’fitle. That authorizing statute mandates PIP
coverage for autom;)biles not all motor vehicle accidents. Based on the
plain, express terms of the statute and policy term PIP coverage under the
policy is not triggered for this loss.

No significant public interest éxists and as noted by both the trial
court and the Court o‘f Appeals, any concern Petitioner.has should be
addressed to the Legislature, ﬁot ihe courts. This Court should reject the .
Petition for Review and allow enforcement of the piéin and unambiguous
terms of the policy. |

DATED this 14" day of March, 2018.

Respectfully submitted,

. s/Gregory S. Worden

Gregory S. Worden, WSBA #24262

William W. Simmons, WSBA #35604

LEWIS BRISBOIS BISGAARD & SMITH LLP
1111 Third Avenue, Suite 2700

Seattle, Washington 98101

(206) 436-2020

Attorneys for Respondents
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DECLARATION OF SERVICE

" The undersigned certifies under penalty of perjury under the laws
of the State of Washington that on March 14, 2018 she caused a true and
correct copy of the foregoing Respondent’s -Answer to Appellant’s
Petition for Review in Court of Appeals Cause No. 347231-1I to be
served on the parties below via email per agreement of parties.

Marshall Casey - a via U.S. Mail

M CASEY LAW, PLLC | via Legal Messenger
1106 N. Washington, Ste. B’ O via Overnight Mail
Spokane, WA 99201 O via Facsimile
marshall@mecaseylawfirm.com via Electronic Mail
matt@mcaseylawfirm.com

larisa@mecaseylawfirm.com

Original e-filed with:

. Court of Appeals, Division III
Clerk’s Office

500 N Cedar St

Spokane, WA 99201

I declare under penalty of perjury under the laws of the State of '
Washington that the foregoing is true and correct. Executed this 14" day

of March, 2018 at Seatﬂe,?bbgq%
_ i N 'S
| | QL /792@@ \
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Tami L. Foster
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